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technology in raising welfare and wealth for New Zealand.  However, it seeks to
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Overview
The purpose of HSNO is to “protect the environment and health and safety of
people”.  If the Act does not contain provisions that consistently drive ERMA
to deliver this outcome, the expected consequences are a degree of damage to
human health and degradation of ecosystems that is fully avoidable.

The proposed reforms are a “Macropatch” on an Act that while world leading
in certain respects, has serious deficiencies that date back to its design and
early implementation.  Considerable modification of the Bill and subsequent
extension of the Act is required in consequence.

Along with a series of specific recommendations, this submission provides
background and context to show both the significance of certain proposals
contained in the Bill and the need for the extensions identified.  Key points
raised include:

• New Zealand has not learnt sufficiently from its historical mismanagement
of hazardous substances.  The failure to adequately regulate in the past has
left a billion dollar bill for the cleanup of contaminated sites that should be
acting as a burning incentive to implement best practice for future activities.
However the past has not been squarely confronted, and the current
approaches being used in respect of contaminated sites are in some respects
distorting policy that will govern future use of toxic and ecotoxic chemicals.

• Hazardous substances currently in use are being transferred to the HSNO
register without risk assessment being carried out on them.  They can then
be reassessed only if there is a “change in circumstances” after this deemed
approval.  The net result is that tens of thousands of substances will enter
the HSNO fold by the back door while the ability to seriously challenge
whether any one substance would have been accepted through the HSNO
assessment process by the front door is essentially dependent on community
interests putting up significant funds for ERMA to undertake the work.
This can be rectified by limiting the period for which a transfer provides a
valid registration under HSNO and by expanding the grounds for
reassessment.

• ERMA can leverage off the work of overseas regulators to a greater degree
than is currently envisaged.  Standards can be directly linked to those set by
the European Commission so that New Zealand progressively acquires the
standards used in its largest export market for food products.

• The decision-making methodology used by ERMA to guide assessment is
key to defining outcomes delivered under the Act.  The Methodology
currently does not actually set up any precise method or process by which
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analysis must take place.  Extraordinarily few requirements actually
constrain the outcomes ERMA is able to deliver with respect to the risk
assessment of substances.  There is thus inadequate accountability.

• HSNO provides for the setting of deemed tolerable levels of pollution -
termed “exposure limits”.  There are significant technical limitations on the
methodologies underpinning the process of determining these limits.  To the
extent that exposure limits are however the instrument used for
environmental protection, HSNO should require that these are at all times:
legally binding, based on reputable models or precedents, and face
meaningful tests as to the appropriateness of the process used for selection
of the value or the means used to derive it.  The Bill is in conflict with such
a requirement.

• The HSNO liability framework is inadequate.  No liability for damage
arises so long as the user of a hazardous substance abides by controls
ERMA sets.  Even at the point HSNO controls are breached, there is no
strict liability for harm caused – be it economic, environmental or to human
health.  The required remedy is that developers and users be made strictly
liable under HSNO for damage resulting from the use of hazardous
substances.  The upgrade from such reform is that it incentivises greater
care to be taken.  Further, unless firms face the full social costs of their
activities, they will have the incentive to over-expand those activities at the
cost of the wider economy.

• Agents making use of hazardous substances need to be financially fit in
order to meet costs arising from any breach of HSNO controls or claims for
damage by third parties.  At present, ERMA conducts no tests as to the
financial fitness of an applicant and has not given serious consideration to
requiring bonds or other forms of surety from applicants.  HSNO should
make the setting of financial assurance requirements mandatory.

Detailed recommendations to address these issues are advanced in boxed
sections through this submission.
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1. Introduction: Ducking the Hard Stuff
Substances that are hazardous have the capacity to significantly compromise the
health of New Zealanders and the ecology that supports them and the wider
environment.  In recognition of this, HSNO s4 states:

"The purpose of this act is to protect the environment and health and safety of people
and communities by preventing or managing the adverse effects of hazardous
substances and new organisms."

Further, New Zealand’s clean green image underpins an economy that depends on
food exports for 50% of the value of its overseas earnings, as recognised by MFE:

New Zealand’s international image, in marketing and selling many of our exports, is
highly dependent upon our “clean green” environment. … Clean-up of orphan sites is
a significant step towards ensuring the “clean green” image is matched by the reality
of our environment.1

This Bill presents a series of patches on the original intent HSNO was designed to
address.  It is thus known to officials as “Macropatch”.  In order to understand the
effect of the new quilting, one needs considerable context: a history of what has come
before, current related proposals, and an eye to the future.

The Bill is promoted as all gain for no loss of protection.

The focus of this Bill is reducing business compliance costs, reducing barriers to
innovation, and reducing costs to Government, … .  The amendments will not
compromise the purpose of the Act … .2

The amendments may “not compromise the purpose of the Act” directly, but a
number of the changes open the door to compromised outcomes relative to the status
quo.  However, the real question is not whether the Bill will compromise the purpose,
but to what extent it will enhance the Act’s ability to meet its purpose. .

The Bill is said to be implementing a “strategy”, one derived from quite a long
process of stocktake.  Certainly there is clear value in many of the patches.  They will
indeed make the Act more workable - an important and thoroughly desirable outcome.
However, in undertaking as detailed a stocktake nearly a decade after HSNO was
enacted, it is incumbent on the reviewers3 to also identify major gaps.  It is the
profound failure on this score that marks the reform package out as not a “strategy”
but a tactical response to a user lobby seeking, as Environment Minister Marian
                                                
1 Discussion document on proposals for law reform relating to contaminated sites, Ministry for

the Environment, 1995, section 3.6.2..
2 Hazardous Substances and New Organisms (Approvals and Enforcement) Amendment Bill,

Explanatory Note, p 3.
3 MFE and ERMA worked with a group of essentially industry stakeholders.  The group

included: Ross Hore, BASF Chemicals; Wayne Koedyk, EKA Chemicals; Tony
Haggerty, ERMA; John Hutchings, Local Government New Zealand; Peter Whitehouse,
Business New Zealand; Helen Atkins, Resource Management Law Association; Jack
Richardson, AGCARM; and Barry Dyer, Chemical Industry Council.
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Hobbs put it, “lower compliance costs" and “more user-friendly controls”.4  The hard
stuff has been conspicuously ignored.  Hence, the best the Bill’s proponents are
willing to claim when measuring it against the purpose of the Act is that ‘it will not
make things worse’.

The reforms that would not only enhance the effectiveness of the act, but are required
to ensure the purpose of the act will truly be fulfilled include:

• Clear principles, laws, and identification of funding for the cleanup of historic
contaminated sites that pose risk (through the RMA);

• Providing for the timely reassessment of toxic and ecotoxic substances, and expiry
of registrations after fixed periods;

• Providing for the automatic raising of standards for the control of toxic and
ecotoxic substances to progressively match European Commission standards;

• Making it mandatory, not discretionary as at present, for ERMA to be
precautionary in its decision-making;

• Implementation of legally binding national standards for tolerable levels of
pollutants that cover at least key toxic and ecotoxic substances;

• Making the polluter strictly liable for damage caused by hazardous substances;

• Mechanisms for ensuring liable parties are financially fit and have the means to
meet compensation claims;

This submission focuses on these big picture issues.

In the process of researching the submission, we have too often heard stories of
disbelief at the inadequacy of the current regulatory regime from people working in
the field.  This landscape is not solely the result of MFE or wider Government
failings.  There are many who could have done more irrespective of whether they
were required to by law, and a number within Government who have made solid
efforts irrespective of the current tide.  However it is Government that has easily the
greatest ability and duty to lead in this matter.  MFE is the agency of Government
charged with this work and with the following mission statement:

Treasure and nurture our environment with protection for ecosystems so that New
Zealand maintains a clean, green environment and rebuilds our reputation as a world
leader in environmental issues.5

MFE has failed its mission statement with respect to hazardous substances.  Sixteen
years after Government first determined to bring together coherent regulations for
hazardous substances, New Zealand has yet to set an adequate framework for

                                                
4 Hazardous substances law to be more practical, Media statement by Environment Minister

Marian Hobbs, 27 October 2004.
5 Estimates, The Treasury, p 577, 2004.
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facilitating cleanup of past damage and is remote from being a “world leader”.
Particular consequences to be expected from this failure are the diffuse spread of toxic
and ecotoxic substances in ways that trigger damage to human health and degradation
of ecosystems that is fully predictable and fully avoidable.

While aspects of HSNO are indeed leading edge and New Zealand can be proud of
them, the hype surrounding these has tended to mask gaping holes in the act that have
remained from its inception.  New Zealand has yet to take on board some lessons
from its own past, let alone international experience.

Part of the review of this Bill should thus be a calling to account for the failure to
bring forward reform proposals to address critical gaps.  A select committee inquiry
directed at establishing principles for addressing the gaps that can not be filled
through the Bill would appear to be well justified given the failings thus far.
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2. The Meek Will Inherit … contaminated sites

Problem Recognition

The appalling state of New Zealand’s laws governing hazardous substances in the late
1980s was clearly recognised in an inter-departmental report completed in 1988.6  In
the aftermath of the ICI fire, there was a willingness to confront the problems and this
document laid out clear objectives, principles and analysis of alternatives for reform.
By 1996, HSNO had been passed and at least the promise of a vastly improved regime
was in place.

What to do about the historical mismanagement of substances and resultant pollution
was, however, to be dealt with under separate legislation.  Then Environment
Minister, Simon Upton, was driving MFE to provide a solution and the minister’s
resolve was expressed in a foreword to a 1995 discussion document as follows:

The Government is committed to ensuring that the management of contaminated sites
is addressed in a timely and appropriate manner.  It is recognised that any clean-up
will not happen overnight.  However, what is certain is that the liabilities of past
and present generations cannot continue to be transferred to future
generations .7 [Emphasis added]

By then, the ministry had the following take on the dimensions of the problem:

Preliminary studies of the likely extent of potentially contaminated sites indicates that
there may be over 8000 potentially contaminated sites in New Zealand.  These are
made up of the 7200 identified in the 1992 report, approximately 800 timber
treatment sites, and a number of agricultural sites such a sheep and cattle dip sites.
Of the 8000, approximately 1500 are thought to be high risk sites.8

Cleanup costs were estimated in a 1992 consultant report to be $600 million and in
August 2004 MFE stated the cost “is estimated to be in the order of a billion dollars”.9

The true scale of the problem is still uncertain.

What is clear however is that although in some cases the parties that caused the
contamination can be held legally accountable for cleanup costs, under current law a
significant proportion of the total bill cannot be recovered from the original polluters.
The main reason the polluter cannot be held liable is if the contamination took place
prior to the introduction of the RMA in 1991.  Crown Law reported in 1995 that the

                                                
6 Pesticides, animal remedies, toxic substances, explosives and radioactive materials were each

subject to different assessment criteria and under at least three different government
departments.  Pollution and Hazardous Substances Management, Final report of the Inter-
agency Co-ordination Committee, Ministry for the Environment, November 1988, p20.

7 Discussion document on proposals for law reform relating to contaminated sites, Ministry for
the Environment, 1995, Foreword.

8 Discussion document on proposals for law reform relating to contaminated sites, Ministry for
the Environment, 1995, section 1.3.

9 The Contaminated Sites Remediation Fund: Guide to Regional Council Applicants, Ministry
for the Environment, August 2004, p3, and Discussion document on proposals for law reform
relating to contaminated sites, Ministry for the Environment, 1995, section 3.5.
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RMA cannot be used retrospectively to enforce cleanup and this was effectively
confirmed by a subsequent Environment Court decision in 1997.10

The ability to make the polluter pay for historical contamination was thus one of the
key reforms Upton targeted.  Though it took some time for proposals to be developed,
the Sustainability Council has obtained the official papers showing that by August
1999 Cabinet had approved the following set of reforms:11

f “agreed that the Resource Management Act be amended to provide that:

i. the polluter should be included as a potential liable party for the pre-
1991 contaminated sites to ensure that the party responsible for the
contamination can be directly liable;

ii. there be an innocent landowner defence  to provide additional
protection for such parties and to place emphasis on the responsible
party;

g agreed that the innocent landowner defence referred to … above requires that
the landowner:
i. is not a related party to the polluter of the site;
ii. has no knowledge or likely knowledge of contamination at the time

of purchase;
iii. undertook appropriate investigations at the time of purchase.

h noted that the innocent landowner defence applies only to sites contaminated
prior to 1991.”

What did not follow through from the 1995 discussion paper was a seriously
resourced fund for cleanup work.  MFE suggested by way of example that clean up
costs may end up being split equally in three ways: central and local government
liabilities, other liable parties, and orphaned costs.12  Of the then estimated $600
million, under this example $200 million would be provisioned for as orphaned costs
to be raised over 10 years by means of levies, rates or taxes.  The Cabinet did
however make a start in allocating $2.59 million for the first significant cleanup
project, Mapua:

Following Cabinet’s approval, the intended arrival of the reforms was announced in
October 1999 and it was noted that:

In allowing enforcement action to be taken against the owner and/or the polluter
(depending on the circumstances and the existence of an innocent landowner defence)
we have opted for a solution that will minimise the socialisation of risk through
orphan sites.  It also ensures that the Crown (as one of the biggest polluters of old
when it used to run half the economy) will face its responsibilities.13 [Emphasis
added]

                                                
10 See Financial Accountability for Hazardous Substances, Sustainability Council, December

2004, p 20.
11 Cabinet minute CAB (99) M 17/7A & B, August 9 1999, p 2.  These and the other Cabinet

papers cited from this period were obtained under the Official Information Act.
12 Discussion document on proposals for law reform relating to contaminated sites, Ministry for

the Environment, 1995, section 3.5.2.
13 Contaminated Sites Liability Regime , Simon Upton, Environet 36, 14 October 1999.
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Stalled Reform

For reasons that have yet to be adequately explained, when there was a change of
Government a month later, the incoming Government did not pick up the policy
package or present an alternative package.  In the five subsequent years, no national
solution to the problem has come forward.  Meanwhile, time has made it more
difficult to secure recompense from those polluters the reforms targeted – due to
companies being deregistered, properties changing hands to parties less well
resourced, and so forth. 14  Thus the situation remains as described in the 1999 paper to
the Cabinet Economic Committee:

A present lack of clarity about liability is limiting both action towards clean-up and
enforcement to achieve clean-up of sites known to be contaminated.15

The highly publicised Mapua project is one of only two significant sites to which the
Crown has committed funds for cleanup since 1999 from the remediation fund.16

Other than for these, the national fund for orphaned sites receives only $1 million a
year and this is essentially devoted to assisting councils simply investigate
contaminated sites.  The gross inadequacy of such a level of funding is apparent when
set against the hundreds of millions of dollars in cleanup costs unlikely to be
recovered from polluters.

But it gets worse.  In order to know what constitutes a contaminated site, there has to
be a standard against which a particular level of contamination can be measured.  It is
generally accepted that at some level of contamination, it will not be worth cleaning
up.  The question is, for each toxic substance, what is the appropriate standard to
insist on.

Section 43 of the RMA provides for Government (via MFE) to set national standards
but to date there are none for soil or any land-based activities.  The single national
standard so far issued concerns air quality.

HSNO also provides for national standards or exposure limits to be set with respect to
the use of toxic substances.  At present, there are very few such legal standards in
relation to the thousands of toxic substances HSNO is designed to regulate.  To date,
just three have had specific exposure limits set for their concentrations in soil or
sediments, while some others are cover by default standards.17  MFE cites a range of
                                                
14 In the 1999 paper to Cabinet Economic Committee it is noted (p. 3) that a sample study of 50

contaminated sites in the Wellington region had found that only about were at that time still
occupied by the original polluter.

15 Proposed Liability Regime for Historical Contaminated Sites, paper to Cabinet Economic
Committee, Minister for the Environment, June 1999, p.3.

16 The other site the Crown has committed to funding is the former Tui mine.  The Crown has
provided funding for investigation or cleanup of a total of 13 sites, according to the Minister
for the Environment in answer to a Parliamentary oral question, 7 December 2004.  While the
period this covers is unclear, a written answer provided on 7 December 2001 indicated at least
8 sites were cleaned up prior to 2002.

17 ERMA’s website register of EELs of 15 April 2005 lists 3 substances that have values
assigned to them for soil or sediment concentrations, while 30 substances are covered for
water concentrations.  The three covered for soil are: imidacloprid, iodosulfuron-methyl-
sodium, and metsulfuron-methyl. Some others are covered by default values set under the
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reasons – mainly procedural difficulties – for the slow progress in these being
established – as discussed later in this submission.

MFE has sponsored others to undertake research that has resulted in guidelines that
also look at the question of what is an appropriate standard.  However there are a
number of limitations with these.  The first is that they are incomplete and do not
cover some of the most important substances including pesticides and lead.18  The
second is questionmarks over whether some of the existing and proposed guidelines
are strict enough.  However, even if they were comprehensive and strict, they are not
legally binding.  The following caveat stated in the MFE document advising on the
application of guideline values gives some indication of the scope for legal
disagreement as to an appropriate value:

The process of deriving environmental guideline values is highly complex … .  Most
guideline values (especially for soil) are derived using standard default assumptions,
and these may or may not reflect actual site conditions. Also, the purpose of the
guideline values derived for soil (eg, whether for site investigation or remediation)
will influence the protectiveness of the derived values in different countries.19

With respect to the above reference to the “purpose” of a standard, the range of
international values can be quite broad depending on that purpose.  For DDT (not
covered by the guidelines), Canadians set the soil standard at 0.7 mg/kg whereas the
US EPA sets it at 17 mg/kg, due to different levels of protection being sought from a
standard and different assumptions.20

This does not mean the Environment Court would be unable to determine what an
appropriate standard is and the principles that should be adopted to derive it in this
country.  It simply underlines how far New Zealand has still to go to achieve a
remotely “efficient” regulatory framework that might actually bite on polluters
without exposing the enforcement agency to unreasonable cost.  (This issue is further
discussed later in the submission.)

No National Register of Sites

A similar fundamental issue is the need to determine the number of contaminated sites
and the forms of contamination present.  MFE was requested over a decade ago to
prepare a national register of contaminated sites.21  This does not yet exist.  MFE has
recently issued a draft guideline22 that is an important step forward is assisting local
                                                                                                                                           

regulations.  ERMA did not have immediately at hand the number covered in this way.  See
http://www.ermanz.govt.nz/hs/hs-comp-eels.asp.

18 Contaminated Land Management Guidelines No. 2:  Hierarchy and Application in New
Zealand of Environmental Guideline Values, Ministry for the Environment, November 2003,
p 13.

19 Contaminated Land Management Guidelines No. 2:  Hierarchy and Application in New
Zealand of Environmental Guideline Values, Ministry for the Environment, November 2003,
p 6.

20 Auckland’s Contaminated Soil Problem, Jan Caunter and Murray Wallis, Address to the 7th

Annual Public Law Forum, 31 March 2005, p 10 and 11.
21 Secrecy keeps lid on toxic cesspits, James Gardiner and Warren Gamble, NZ Herald, 24

February 2001.
22 Contaminated Land Management Guidelines No. 4: Classification and Information

Management Protocols, Consultation Draft, Ministry for the Environment, June 2004.
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bodies to prepare their own lists in a consistent fashion.  However the time taken to
get this far and the continued absence of a national register remain a matter of
concern, for reasons such as the following.  After blood sampling recently revealed
that dioxin levels in a group of New Plymouth residents were well above background
concentrations, and ministers were seeking advice as to where other dioxin
contaminated sites were located, MFE stated that this was a question for local
government.

Just what is actually known is very difficult to assess from the public record, as there
are significant barriers to accessing the information.  The New Zealand Herald
reported the following picture:

Your home may be sitting on a site contaminated by toxic chemicals without your
knowledge and you may be forced to pay for the clean-up.  Yet councils and the
Government are deliberately obstructing the public release of details of thousands of
locations known to be - or suspected of being - poisoned.
…
Taxpayers' and ratepayers' money is being spent gathering information that councils
and Government departments refuse to give out, except site by site and often only to
owners or others with a legitimate interest in the property.
…
Officials of regional councils, fearful of lawsuits from landowners, refuse to identify
contaminated sites. One reason is that when they advised landowners their properties
had been tagged as potentially contaminated, they promised not to release that
information for fear it could prejudice future identification of contaminated sites. In
other words, the councils feel their best hope of getting compliance with the Resource
Management Act is through co-operation with landowners. The price of that is
secrecy. Landowners fear their livelihoods or the value of their investments will
suffer if their land becomes publicly known as contaminated, however minor the
contamination. 23

Since concern arose about contamination of Auckland residential properties late last
year, MFE senior management have attempted to play down the only estimates it has
published on the number of sites and the cost of cleanup.  Yet it has provided no
alternative estimates, nor cited any new study as the basis for a change of view.  Even
if the toxicity of a proportion of previously identified sites is discounted, the Cabinet
was informed that “There will also continue to be new unknown sites identified”24 for
as an MFE policy analyst has stated, “Illegal dumping has probably been a way of life
for New Zealanders”.25  The Minister for the Environment’s recent advice to
Parliament on the cost of contaminated site cleanup was as follows:

PETER BROWN: Will the Minister be precise: how much will it cost, when will it be
started, and when will it finish?

Hon MARIAN HOBBS: The cost is not known, because the amount is not known.
The work has started. That is, the work being done by local government with support
from the Ministry for the Environment.26

                                                
23 Secrecy keeps lid on toxic cesspits, James Gardiner, NZ Herald, 24 February 2001.
24 Proposed Liability Regime for Historical Contaminated Sites, paper to Cabinet Economic

Committee, Minister for the Environment, June 1999, p.3.
25 Secrecy keeps lid on toxic cesspits, James Gardiner, NZ Herald, 24 February 2001
26 Answer to Parliamentary oral question, 7 December 2004.
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3. Pass the Poison Parcel
Assigning Responsibility to Regional Councils

In absence of central government taking responsibility for the actual cleanup work,
local government faced duties under the RMA that meant it had to nonetheless begin
to grapple with contaminated site issues.  Territorial authorities had to consider what
standards to set for contamination when assessing applications for subdivision27 or a
change of land use, and regional councils had to consider issues surrounding
discharges that were toxic.28  Local government also began to develop registers of
contaminated land.  More recently, MFE began to discuss with local government how
it could undertake enforcement roles under HSNO.

Then comes the one line bombshell in the bill to amend the Resource Management
Act.29  Its implications are discussed here not only because they are important to
understanding the context of the HSNO reforms, but also because it is possible that
responsibility for considering this aspect of hazardous substances management will be
passed on to the Education and Science Select Committee.

Section 9 of that bill proposes to extend the functions of regional councils by inserting
into Section 30(1) of the act the following duties:

(ca)  the location, monitoring, investigation, and remediation of contaminated land:

It is the last of the proposed four tasks, “remediation”, that is the standout feature.
This covers responsibility for the cleanup of historical as well as future contaminated
land.

The Government has given no reason to believe that it intends to provide special
funding to regional councils for the remediation work the bill covers.  Councils would
simply be assigned the onerous responsibility, and in particular that of ensuring
funding was available.

There are three reasons why this is unfair in respect of historic contamination:

1. Regional councils were not in existence at the time the most severely
contaminated sites were created.  It was central governments failure to set up
competent regulatory regimes that caused the historic contamination.  It is not fair
to simply pass the parcel to local bodies.

                                                
27 “If further investigations show that local authorities have been processing subdivision

applications with knowledge of the presence of hazardous contaminants on the land being
subdivided, and with knowledge that those contaminants posed a health and/or environmental
risk, then those local authorities could be liable for the losses to landowners in remediating
that land.” Source: Dirty Dirt – An Overview of Liability Issues Arising From Contaminated
Land, Jan Caunter, Presentation to The New Zealand Property Institute, 8 December 2004.

28 For details on the different functions regional councils and territorial authorities have adopted
to date, see submission by LGNZ with respect to RMA Amendment Bill, p 6.

29 The Resource Management and Electricity Amendment Bill.
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2. The Crown was the owner of entities that were directly responsible for some
severely contaminated sites and has very rarely entered into arrangements with
councils that would bind it to pay for cleanup of pre-1991 sites.30  Regional
councils cannot compel this under existing law if the polluter is not the current
landowner.

3. The Government in a number of cases set laws that required practices that resulted
in the contamination.  As MFE noted in 1988:

Site contamination has, in some cases resulted from the use of chemicals required,
and at times promoted by Government agencies.  The Government therefore, shares
some historical responsibility as a regulator to ensure that the problems of past use of
some chemicals are cleaned-up.31

Pursuit of the Landowner

If the responsibility was assigned, it is clear that a significant proportion of the
cleanup cost will not be able to be recovered from the polluters.  Where the polluter is
no longer the current landowner, this leaves regional councils facing two choices:
raise rates or force current property owners to pay.

If a council chose to absorb the costs entirely, the extent of any rates increase would
depend on the size of the problems ultimately discovered in each regional council’s
area, and to an extent on the timeframe the council proposes for cleanup.

If the council instead chose to fully pass the costs through to the current landowner, it
can achieve this through an enforcement order under RMA s314(da) which states that
the court may:

(da) Require a person to do something that, in the opinion of the Environment Court, is
necessary in order to avoid, remedy, or mitigate any actual or likely adverse effect on the
environment relating to any land of which the person is the owner or occupier:

While the Environment Court has ruled against retrospective use of s314, in the
Voullaire case it indicated that the above provisions can be used to compel a current
landowner to pay for remediation regardless of whether the pollution arose prior to
the RMA coming in to force in 1991.  It also applies regardless of whether the current
owner caused the pollution.  Most importantly, it applies regardless of whether they
even knew the land was contaminated at the time of purchase.32

                                                
30 Certain sites were transferred to CRIs with guarantees the Crown would meet any contingent

cleanup costs and similar arrangements were made with respect to certain Crown asset sales.
However, contamination that took place before 1991 is still outside the reach of an
enforcement order unless the polluter remains the landowner.

31 Discussion document on proposals for law reform relating to contaminated sites, Ministry for
the Environment, 1995, section 3.6.2

32 See for example summary in Proposed Liability Regime for Historical Contaminated Sites,
paper to Cabinet Economic Committee, Minister for the Environment, June 1999, p.3.
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While the current owner or occupier can be pursued in this way, the fact remains that
the basis of their liability for historic contamination arises from past acts that in some
cases were actually lawful at the time they occurred.33

It is this scenario that makes clear the import of the innocent landowner defence that
Cabinet approved in 1999 but has yet to be enacted.  With such a defence in place,
current owners would not be exposed to a sudden expropriation of their wealth when
contamination is newly discovered.  What the proposed reform thus sets up is the
prospect of precisely this expropriation. 34  One regional council representative spoken
to conceded that if the funding were not available, it would tend to be the landowner
that would be sought to meet the costs, and another implied this outcome.

While there are also options for councils and landowners to share the burden to
varying degrees, this serves only to ensure that both types of unfairness are inflicted -
and dilution does not rate as a countervailing principle.  It also sets up incentives for
“inside” players with influence over councils to lobby for special deals.  This could
include less strict environmental standards as the proposed amendment to the RMA
would allow a regional council to set its own standards to which a cleanup would be
required.35  If these were less than best practice, the costs would then be transferred to
affected people and the environment and measured in terms of higher health bills and
degraded potential for the use of land.

The problems referred to earlier that create legal uncertainty for any enforcement
agent are exacerbated when a landowner feels he or she is subject to an unfair request.
This would lead to higher costs for councils to take enforcement actions and in turn
would slow down cleanup programmes in general and potentially stall some parts.
MFE stated to Cabinet in 1999 that:

Strict liability on the landowner is inequitable and contrary to natural justice if the
current owner has to bear liability for effects they did not cause and which they could
not reasonably have been expected to know about.  Experience internationally and in
New Zealand has shown that residential owners are unwilling to accept liability they
did not cause.  This triggers costly litigation and other action to assign responsibility
to other parties.36

                                                
33 Auckland’s Contaminated Soil Problem, Jan Caunter and Murray Wallis, Address to the 7th

Annual Public Law Forum, 31 March 2005, p 4.
34 It is of course true that since the time it was proposed to introduce an innocent landowner

defence, some property owners will have discovered their land is contaminated, and been
forced to sell it to buyers who also knew and traded on that property at a discount reflecting
the expected cleanup cost.  It can be argued that a law passed now means they would then be
unfairly treated but that is not a sufficient reason for inaction, even if the cases were
numerous.

35 The Bill carries the following definition: “contaminated land    means land to which both the
following apply:
(a) a hazardous substance has been discharged into or onto it; and
(b)   because of the discharge, it poses, or is likely to pose, an immediate or long-term risk to
human health or the environment, as determined by an assessment by the relevant regional
council.”  [Emphasis added]

36 Proposed Liability Regime for Historical Contaminated Sites, paper to Cabinet Economic
Committee, Minister for the Environment, June 1999, p.5.
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The profound absence of fairness in the current package stems from the Government’s
position as:
1. The party that was responsible for regulating hazardous substances at the time and

failed;
2. The party that required or encouraged inappropriate use of certain substances; and
3. The only party that can set in statute the innocent landowner defence that was set

to become law five years ago.

So how has MFE justified the proposed RMA amendment? It hasn’t.

The explanatory notes to the Resource Management and Electricity Legislation
Amendment Bill provide literally no argument in support of this proposal.  Not one
jot.37  Similarly, an unusually long Cabinet paper again provides no justification for
the move – simply one sentence in an attachment to the paper that is a curious
restatement of the provision. 38  There is thus no public presentation of:
- The expected cost to regional councils and ratepayers of executing the assigned

responsibility;
- The capacity of councils to muster the required personnel and financial resources;

nor
- Any analysis of alternatives.

In stunning ironic contrast, the same Cabinet paper is rich with new requirements for
local government to satisfy RMA s32 tests.  These are tests of whether a new policy is
optimal, especially with respect to consideration of alternatives.  Thus the general
disciplines MFE seeks to bind local government to, the ministry will flagrantly ignore
itself in the same paper.

Should MFE argue that the clause 9(1) obligation to remediate does not represent a
significant change (having listed it under a heading denoting “minor” and “technical”
amendments,39 and that Councils have been responsible all along for historic
contaminated sites, it needs to answer the following:
- Why is a change of statute then required;
- In particular, has there been a change in the legal status since 1999 when MFE

told the Cabinet in paragraph one of the paper that the problem was “Who is
responsible for contaminated sites that were contaminated prior to the passing of
the Resource Management Act 1991 (RMA)” and devoted half that paper to a
discussion of options?

In summary, the reform proposal as it currently stands is:
- Unprincipled;
- Unfair;
- Unexplained; and
- Unworthy of the care due to New Zealanders and their environment.

                                                
37 The only reference is “Clause 9 amends section 30 to clarify and expand the functions of

regional councils.
38 It reads: “Specifically recognise as a regional local authority function the control of the use of

land for the purpose of remediation of contaminated land (and define meaning of
contaminated land) (s30)”.  From: Improving the Resource Management Act 1991, Cabinet
paper, 13 September 2004, [Ref: CAB Min (04) 30/10], Attachment 2, p55.

39 The heading is: “Attachment 2: Minor, technical and mechanical amendments to the RMA”
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A Way Forward

There are at least two quite separate issues to resolve here.  One is about who pays,
and the other is about who manages the cleanup and how.  The Bill bundles the two
unnecessarily, which tends to mask the funding issue.

Some local authorities have had their eye more on the ability to exercise local control
in the management of cleanups than the question of who pays.  That is partly a result
of past central government inaction which has seen local government get on with the
job to an extent, and a preference for a future structure it can rely on.  It also reflects
the reality that at the end of the day, a council’s key financial concern is that there is
sufficient equity in a piece of contaminated land such that the cleanup cost can be
passed to the owner and not become a ratepayer liability.

However, a number of regional councils have noted in their submissions the following
general point made by the Taranaki Regional Council:

“the Bill implies that regional councils are responsible for actively undertaking all
work in locating, investigating, monitoring and remediating contaminated land.  The
Council considers that this is not appropriate as in many instances a liable party exists
who can be expected to undertake investigation and remediation of sites.” 40

It is clear that whatever the ultimate arrangement for cleanup management, local
government and central government will need to work in co-ordination as local
government has the people on the ground and central government has required
resources.  A key issue however will be making best use of scarce expert resources, as
Environment Waikato notes in its submission on the RM Amendment bill:

Regional Councils generally do not have expertise to deal with the full range of
hazardous substances. … We are aware that the expertise necessary to give effect to
the function under this definition is not easily accessible in New Zealand.  The costs
implications need to be considered carefully, some regional councils will find they
are unable to give effect to this function as a consequence of lack of expertise and the
costs of obtaining it.41

Two of the leading legal and soil remediation experts in the country echo this concern
and jointly propose the following general formula for change:

In our view, New Zealand does not have the population to support the current
network of environmental managers resident in our regional councils and TLAs. The
technical complexities and specialisation required to manage, review and control
contaminated land (and other environmental issues) present an imperative for the
adoption of a centralised Environment Protection Agency. The functions of an EPA

                                                
40 Taranaki Regional Council submission, p. 4.   See also Northland Regional Council and

Environment Waikato submissions.
41 Environment Waikato submission to RM Amendment Bill, page 6.
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could be assimilated within the Environmental Risk Management Authority
(ERMA).42

That is just the “who” question.  The wider concern of local government is that the
issues around contaminated sites be comprehensively addressed.

LGNZ notes in its submission that:

Local Government New Zealand would urge the government to take a comprehensive
look at contaminated land management rather than “papering over the cracks”.  If
contaminated land in not addressed once and for all, issues such as those that arose in
Auckland last year will continue to come to the fore with increasing frequency and
controversy.

While Environment Waikato states:

We also remain concerned that this piece of legislation provides yet another set of
partial solutions to issues with hazardous waste and contaminated sites.  We request,
yet again, that the government develop and implement a coherent strategy for
responding to these issues that addresses the legislative and policy gaps and provides
funding for implementation. 43

As noted in 1999, key to a resolution is establishment of a clear liability framework.
A first step that can be taken with the bill before the House is the enactment of an
innocent landowner defence.  Officials have fully debated it and this would at least
put in place one much-needed piece of the ultimate liability framework.

Similarly, the retrospective powers approved to compel historic polluters to pay
should be enacted.  Here however, there is a risk that the measures previously
approved will be insufficient to fully meet the task at hand and some further work is
required to review international precedents so as to also provide for:

• A clear hierarchy of parties to be sought for the payment of cleanup costs;
• A wider definition of the parties that could be deemed to be “the polluter” and

thus held liable (particularly in light of the additional time that has lapsed since
the reforms were proposed.)  This should include for example parties whose
pollution leached or in some other way transferred to neighbouring properties.

For a guide to relevant international legislation showing the extent to which original
polluters are targeted and how fallback options are specified, see a recent
Sustainability Council report: Land Contamination: Pass the Parcel.

Beyond this, the two big issues are central government funding and which entity
should mange the cleanup.  These require serious research and analysis before
legislators can take them further.

                                                
42 Contaminated Land Management Guidelines No. 2:  Hierarchy and Application in New

Zealand of Environmental Guideline Values, Ministry for the Environment, November 2003,
p 13.

43 Submission on the Bill from Environment Waikato, p. 2.
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Recommendations

1. The RMA should be amended to fulfill the intent of the Cabinet minute of 9 August
1999 which states:

“agreed that the Resource Management Act be amended to provide that:

i) the polluter should be included as a potential liable party for the pre-1991
contaminated sites to ensure that the party responsible for the contamination can be
directly liable;
ii) there be an innocent landowner defence  to provide additional protection for such
parties and to place emphasis on the responsible party;

agreed that the innocent landowner defence referred to … above requires that the
landowner:
i) is not a related party to the polluter of the site;
ii) has no knowledge or likely knowledge of contamination at the time of purchase;
iii) undertook appropriate investigations at the time of purchase.

noted that the innocent landowner defence applies only to sites contaminated prior to
1991.”

2.  No provision to assign any new responsibility for investigation and remediation of
contaminated sites should be accepted by Parliament until such time as the following
has been completed:

a) Government has undertaken and published an investigation of historic
contaminated sites and the extent to which each could be attributed to:
i) Entities which, at the time the pollution took place, were Crown owned or
controlled;
ii) Statutes that, at the time the pollution took place, made legal such levels of
pollution;
iii) Statutes that, at the time the pollution took place, required use of particular
pollutants without appropriate controls; and
iv) Government subsidy arrangements that not only artificially expanded demand, but
provided tacit approval for the additional quantities used.

b) Government has determined the principles by which all orphaned contaminated
sites are to be funded.  This includes:
i) The minimum level of funding the national Contaminated Sites Remediation Fund
is to receive over the next decade, year by year;
ii) How much of that funding is to be from Government and how much from any
other identified source;
iii) If the fund is to be contributed to by a dedicated tax (as envisaged in the MFE
1995 discussion paper), what level of tax is to be collected, on what items, by whom,
and when.
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c) Government has presented a full analysis of the options for management of the
investigation and remediation of contaminated sites.  This should include a
comparison of the ability of central government and local government to access the
required skilled personnel and the efficiency of any duplication of these resources and
other expected impacts.  It will also need to report on the options for structuring a
central government responsibility.
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4. Catch 22:  Group Standards and Reassessment
Yossarian could not be declared insane, and thus disqualified from flying bomber
raids, as long as he was still sane enough to know he was mentally unwell.  Catch 22.

Hazardous substances currently in use are being transferred to the HSNO register
without risk assessment being carried out on them.44  However, a reassessment can
only take place if there is a change in circumstances after the substance is deemed to
be approved by the transfer.45  The clinching catch however is that the initial transfer
is indefinite and free of charge while any party seeking a reassessment must meet
substantial costs.

There is provision under HSNO s62(1)(b) for ERMA to itself sponsor a reassessment
if the chief executive considers this a priority.  However, at a recent meeting
convened by ERMA to discuss reassessments, CEO Bas Walker made clear that
ERMA currently had sufficient funds to reassess no more than one substance a year.46

While the bill does make provision for a “modified reassessment procedure”, this is a
very limited tweak at the problem as it can not be used to meaningfully address the
substances of greatest concern. 47  It provides only for change to the controls
governing “a specific aspect of an approval”.

The explanatory notes highlight that the Bill will “provide an efficient pathway to
transfer most of the approximately 70,000 notified toxic substances to the full HSNO
regime by June 2006” and that this will take place via a group standard that will
“create a deemed approval” for the transfer.48

                                                
44 ERMA notes that in the process of transfer, a few additional controls of a generic nature (such

as the need for a user to be an approved handler) are added but confirms that no individual
assessment is undertaken.  The general approach to the transfer is one of “preserving the status
quo” we are informed by ERMA.

45 ERMA states that: “A reassessment can’t be done just because someone disagrees with an
existing approval. … There needs to be a change in circumstances before a reassessment
can be triggered.” (See notes presented to ERMA meeting on reassessments of 23 March
2005.)

Once a substance is “deemed” to be on the HSNO register, ERMA interprets HSNO as stating
that ERMA would need to show that one of the following grounds for reassessment has been
satisfied under HSNO s62(2):

“(2) Where any request has been made under subsection (1) of this section, the
Authority may decide that grounds exist to reassess that substance or organism after
taking into account that—
(a) Significant new information relating to the effects of the substance or the
organism has become available; or
(b) Another substance with similar or improved beneficial effects and reduced
adverse effects has become available; or
(c) Information showing a significant change of use, or a significant change in the
quantity manufactured, imported, or developed has become available.”

46 Meeting of 23 March, 2005.
47 ERMA advises that the intention is that these modified reassessments will not involve

hearings and that no removal of a substances from the register or similarly serious revisions
would therefore be contemplated.

48 Explanatory notes, p2 and 1.
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The net result is that tens of thousands of substances will enter the HSNO fold by the
back door while the ability to seriously challenge whether any one substance would
have made it through the HSNO assessment process by the front door is essentially
dependent on affected parties putting up the funds for the work.

Industry representatives have pointed out a linked problem to this flawed
arrangement.  They have noted that if fees have to be paid for approval of new
substances, while old ones are carried over for free, only new ones that offer a big
advantage over the existing product will be registered.

Property Rights

The root problem is revealed in the underlying economics.  In effect, existing
products are being given a free carry to a new and higher standard.  The agents
promoting these existing substances are being grandfathered an indefinite property
right in the form of a HSNO approval that was never earned, and may not be justified,
but is simply “deemed” out of the sheer inability to assess all substances at once.
New entrants then face both an entrance cost and a higher standard, which their
competitors never had to meet.  Meanwhile, old and sometimes more dangerous
substances are protected by the Catch 22 reassessment mechanism.

ERMA states that “the possibility of a reassessment is a vital part of the HSNO
Act”.49  As this part is clearly broken, a significant change in approach is required.

The first and most important change required is to abandon the idea that a transfer
entitles toxic and ecotoxic substances to remain on the HSNO register indefinitely.
The transfer should only provide for a defined time period on the register, after which
the substance drops off unless an application is made to re-register.50

While we understand at least one major overseas regulator runs a policy along these
lines that requires reapplication in all cases,51 there is likely to be benefit from a
variation on this given the small New Zealand market.  In simple terms, all toxic and
ecotoxic substances would need to be re-registered but for the less toxic ones, and for
applications that were for laboratory use only, this would amount to a free roll over
unless ERMA had reason to think otherwise at which point a fresh application would
be required.  However, for the most toxic substances, and certainly those on ERMA’s
“priority list” for reassessment,52 these would compulsorily have to apply to be re-
registered and in doing so face their first proper assessment under HSNO.

The standard period for re-registration could be say, 10 years on average, whereas
transfers for the most toxic substances would be for lesser periods, with the highest
priorities for reassessment expiring first and others sequentially at a pace designed to
match ERMA’s capacity to conduct the work.  In all likelihood, many of the priority

                                                
49 Reference material for Agenda Item 3 for meeting at ERMA of 23 March 2005. p 1.
50 Consideration should also be given to how to handle less toxic substances as similar issues

arise.
51 Personal communication with ERMA assessment officers.
52 The top priorities for ERMA’s list are set out in reference material for Agenda Item 4 for

meeting at ERMA of 23 March 2005. p 1.
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candidates for reassessment will simply not reapply and so the list for reassessment
will automatically shorten.

Recommendations

That the proposed new s6A be amended to provide for:

1. (a) All substances that are classed as “toxic” or “ecotoxic” may be transferred to the
HSNO register but are automatically de-registered after not more than 10 years, the
period to be set by ERMA at the time of transfer.
(b) ERMA may re-register the substance without reassessment if it believes that a
fresh application and assessment is not required, or if the substances is for laboratory
use only.
(c) All substances that are identified as priority candidates for reassessment may be
transferred on to the HSNO register but are automatically deregistered after not more
than 3 years, the period to be set by ERMA at the time of transfer.  ERMA may not
roll over these registrations.
(d) All pesticides already transferred to the HSNO register shall automatically be
deregistered after not more than 10 years and priority candidates for reassessment
after not more than 3 years – the period for each to be set by ERMA.  ERMA may re-
register any substance without reassessment if believes that a fresh application and
assessment is not required.
(f) ERMA may trigger a reassessment at any stage if a substance has at no time
undergone a full ERMA assessment or reassessment.

Re-registration and “Auto Update” of Controls

Given that even under the most optimistic reassessment programme, there would be
substances it would take too long to get to, there is a need to employ another
mechanism to make progress in the meantime and also as an ongoing protection.  This
is an “auto update” of the provisions governing each substance.

When the Federal Aviation Authority (FAA) issues a directive to US airlines, it
essentially becomes global practice overnight.  This is not just a function of the need
for the major airlines of the world to gain access to US airspace and thus comply with
US law.  The uptake is also out of recognition of the track record this office has
established for setting standards that no serious carrier would want to fall short of in
the highly competitive and risky business of commercial aviation.

The competitive forces are much less strong in the market for provision of toxic
substances in New Zealand.  Thus voluntary adoption of international best practice
standards can not be relied on.  Given that the market is small and the costs of
reassessments correspondingly high for the market served, it makes sense to leverage
off the standards set by other regulators to an even greater extent than is already the
case with ERMA’s work.
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If each time the European Commission (EC) raises the bar on the controls to be
applied to a particular substance these automatically flow through to the HSNO
controls after a brief grace period for ERMA to update the standard, then New
Zealand would progressively gain standards that were at least as good as its major
trading partners.  The EC is the preferred reference point for two reasons.  It oversees
regulations for a host of nations and is not as subject to influence by any single
government or company as is a regulator for a single nation.  More pragmatically, half
of New Zealand’s export earnings are from food products and the EU is the nation’s
largest market for food exports.  As MFE has noted:

Increasingly consumers are interested in the conditions under which produce is grown
and harvested.  International standards are being developed which focus on the
environmental management of industrial processes.53

Even before considering New Zealand’s reliance on its clean green branding, it would
seem only prudent for the country to regard the standards of its biggest food export
market as the floor requirements and allow ERMA to set higher standards by
reassessment where local conditions prompt this.  While this approach could be
argued to be “over cautious”, due to other local conditions potentially allowing lower
standards to be acceptable in some cases, the shameful past from which New Zealand
starts and the need to signal a serious change in approach suggests that such minor
sub-optimisations will be outweighed by the greater long term gains available from
taking EC standards as the floor requirement.

In any case, if the trends MFE reports above continue to strengthen (as appears to be
the ongoing reality), then New Zealand food producers at least are unlikely to have
any effective choice in the matter.  Already, common standards prescribed by groups
of major wholesale buyers, such as the EurepGAP requirements,54 set de facto
minimum standards that producers can not ignore, whether they are imposed by law
or by market forces.  One senior ERMA scientist recently commented that the force of
EurepGAP is such that in the matters it covers, it is effectively the “primary
regulator”.

This leads to the issue of the practical challenge faced in translating EC regulations
into HSNO.  It may well be the case that differences in the structure of the two
regulatory regimes means that such a translation will not be direct.  In light of the
above however, this would be an argument for further reform at a later point to better
harmonise HSNO with the EC structure, not for resisting meeting the EU standards
for toxic and ecotoxic substances.  The issue of better harmonisation in the longer
term is beyond the scope of this submission but the following recommendations
provide a guide to the initial steps that can be taken.

                                                
53 Discussion document on proposals for law reform relating to contaminated sites, Ministry for

the Environment, 1995, section 3.6.2
54 www.eurep.org
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Recommendations

That a new section be created to provide for the following provisions.

1 (a) The controls attaching to any substance that is classed as “toxic” or “ecotoxic”
shall be strengthened to reflect any changes in the controls applied by the European
Commission.
(b) Such strengthening shall take place within 6 months of the change in controls
applying to the substance having been set by the European Commission and shall take
account of any local constraints that limit the applicability of the new controls.
(c) At the time a registration is renewed or newly granted, the existing or proposed
controls shall be reviewed to ensure they are as strong as those applied by the
European Commission and the controls varied to achieve this if necessary.

Duty to Provide New Information on Risks

In order to know whether a reassessment is required, ERMA needs access to
information about how a particular substance has been performing and what new
observations have been made.  At present, ERMA has no real ability to require this
from agents likely to have important knowledge – the New Zealand manufacturer or
distributor.

While ERMA can certainly keep watch on international developments, it is not clear
that ERMA is sufficiently resourced to do this properly.  In any case, there will be
substances and or applications that are unusual to New Zealand, or for which local
observations will be important (eg 1080 poison).  To this end, a duty to provide
relevant information about any new observed adverse effects is clearly desirable
feature to be contained within HSNO.

This function is served at present only by a negative duty – it being an office under
HSNO s109 to “knowingly fail to report”.  This is not nearly the same as a positive
duty to report combined with a right for ERMA to access information upon request.
US legislation governing hazardous substances (TSCA) contains the following
provisions:

(e) Notice to Administrator of substantial risks
Any person who manufactures, processes, or distributes in commerce as chemical
substance or mixture and who obtains information which reasonably supports the
conclusion that such substance or mixture presents a substantial risk of injury to
health or the environment shall immediately inform the Administrator of such
information unless such person has actual knowledge that the Administrator has been
adequately informed of such information. 55

The Environmental Protection Agency which administers this law recently stepped up
surveillance of compliance with this provision and has had a significantly greater flow
                                                
55 United States Commerce and Trade Chapter 53, Toxic Substances Control, Subchapter I,

Control of Toxic Substances,  Sec. 2607, Reporting and Retention of Information, Part (e).
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of information since.56  HSNO would benefit from the same duty being placed on
New Zealand companies, as recommended below.

Recommendations

1. That the following be incorporated within HSNO:

Any person who manufactures, processes, or distributes in commerce as chemical
substance or mixture and who obtains information which reasonably supports the
conclusion that such substance or mixture presents a substantial risk of injury to
health or the environment shall immediately inform the Administrator of such
information unless such person has actual knowledge that the Administrator has been
adequately informed of such information.

2.  That ERMA be given the power to require information held by a company
concerned adverse effects to be provided on request.

3.  That Section 109 be amended as follows to reduce the scope for failure to report
changes in circumstances relevant to a reassessment:

109. Offences—
(1) Every person commits an offence against this Act who—
…
(i) Being a manufacturer, developer, or importer of any hazardous substance or new
organism knowingly fails to report any significant new information of any adverse
effect of that hazardous substance or new organism;

Decision Making Methodology

A further core issue is the decision-making methodology used by ERMA to guide any
reassessment.  A Methodology is specified by Order in Council under HSNO and
while it is not the role of the  select committee to address this, the problems with
Methodology are also important background.

The Methodology is key to defining outcomes delivered under the Act, as was
recognised by the minister sponsoring HSNO when it was enacted:

“I believe that this methodology will be critically important.  I am quite sure that it
will change over time.  The way in which any methodology is applied will have a
powerful influence on the weighting to be attributed to any of the matters spelt out in
clauses 5 and 5A [now sections 5 and 6 of the Act], and the overriding issue of risk
aversion that lies at the heart of this legislation.” 57

                                                
56 Regulating Chemicals, C&EN, April 4, 2005, p 55.
57 Hon Simon Upton, then Minister for the Environment, Hansard, 23 May 1996, at pp 12690-

12691
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The ERMA Methodology currently sets remarkably few real constraints on ERMA
decision-making.  The Methodology does not actually set up any precise method or
process by which analysis must take place.  It has more the form of a checklist of
considerations.  Extraordinarily few requirements actually constrain the outcomes
ERMA is able to deliver with respect to substances.58

The Methodology makes many important features discretionary.  Those clauses that
focus on the actual evaluation generally demand of ERMA only that it “take into
account” and “consider” a variety of matters.  It thus provides minimal specification
as to how ERMA is to undertake the baseline assessments. (See also the related
discussion with respect to exercising precaution in Section 5 of this submission.)

There are even rather minimal requirements on how ERMA is to report its decisions.
Accountability requires that the individual considerations and the weighting placed on
each be documented such that the decision-making process can be followed.

In short, there is minimal legally binding discipline on ERMA in terms of how it
undertakes and reports on the assessment of an application or reassessment.

The need for a better accountability structure was cast into relief by the first legal
challenge to an ERMA decision.  The decision of the High Court in Bleakley v ERMA
[2001] 3 NZLR 213 determined that the Authority had erred in law in failing to apply
the methodology, at least sufficiently. Accordingly, the High Court set aside the
Authority’s decision and directed the Authority to reconsider and redetermine
application GMF 98009.

In the course of reaching these conclusions, the High Court observed the following
(references being to paragraphs in the Court’s decision):

“[212]  There is a complete absence of reference to the methodology, generally or by
specific clauses, following and supporting the initial generalised claim of compliance.
… It is very difficult amidst such silence to feel any confidence the Authority did in
fact apply the methodology itself.”

“[231]  … The ultimate result must be one where an analyst or critic can extract a
clear and reliable list of criteria utilised, or not utilised, furnishing a sound basis for
comparison with other decisions, or for criticism or challenge.  There is no room for
vagueness or obfuscation.”

“[235]  … Some indeed might begin to wonder whether the Authority recognised
certain clauses or parts of clauses in the methodology as constituting ‘criteria’ at all.
There is, in terms recognised by Lord Bridge, room for ‘substantial prejudice’
through criteria being ‘so inadequately or obscurely expressed as to raise a substantial
doubt whether the decision was taken within the powers of the [Act].’

That the High Court elected to make such strong criticisms of a quasi-judicial
authority on the basis of whether it conformed to a Methodology that is already bereft

                                                
58 The minimum standards adopted directly from Clause 36 of HSNO are the notable exception

with respect to new organisms.
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of significant discipline is the clearest of signals that something is badly wrong with
the accountability structure.

The current proposals for revision of the Methodology (which have been with the
Minister for the Environment for over a year) have not taken up the opportunity to
improve legal accountability.  This is a matter of concern to the Sustainability
Council, as is the move to increase discretionary authority, at least in certain respects
(for example the interpretation of uncertainty).59  The inevitable corollary of more
discretion is weaker accountability.

                                                
59 Proposed revised Methodology, clause 19.
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5. EELs and Other Slippery Fish
Problems with “Guidance Only” Standards

HSNO provides for the setting of what are deemed to be tolerable levels of pollution.
These are termed “exposure limits” and are set under regulation. 60

The regulations currently provide for different types of exposure limits including:
- Environmental Exposure Limits (EELs).  These are intended to protect the

environment in general. 61

- Tolerable Exposure Limits (TELs).  These are intended solely to protect people.62

Clause 17 of the Bill is targeted simply at new means by which EELs and TELs may
be set.

The paper to Cabinet Policy Committee seeking a change of law cited a range of
mainly procedural and timing difficulties with the current position and summarised
the problems as follows:

These timing limitations and rigid constraints for setting TELs and EELs are resulting in
these controls either not being set or being set at impractical levels.63

To date, just three substances have had calculated EEL values assigned to them for
soil concentrations, while some others are covered by default values.  The position is
marginally better for water concentrations where values are specifically set for 30
substances, while for TELs, values for a dozen substances are specified – with some
others again covered by default values in both these cases.  ERMA did not have
figures to hand for the total numbers of substances covered by default values.64

It is important to note that there are significant technical difficulties in setting
exposure limits that can enjoy public confidence (see box on next page).  Nonetheless,
so long as this remains the general approach to risk management, it is critical that at
least legal minimum standards are set.

                                                
60 Hazardous Substances (Classes 6, 8, and 9 Controls) Regulations 2001.
61 “The environmental exposure limit (EEL) is designed to protect organisms other than

humans (including plants) from the adverse effects of ecotoxic substances. It is the
concentration of a substance in an environmental medium that will present a low risk of
adverse environmental effects in non-target areas.” Source: Contaminated Land Management
Guidelines No. 2:  Hierarchy and Application in New Zealand of Environmental Guideline
Values, Ministry for the Environment, November 2003, p 19.

62 “The tolerable exposure limit (TEL) is designed to protect humans from the adverse effects
of toxic substances. It is the concentration of a substance in an environmental medium that
will present a low risk of a toxic effect occurring in people exposed to that substance.” Source:
Contaminated Land Management Guidelines No. 2:  Hierarchy and Application in New
Zealand of Environmental Guideline Values, Ministry for the Environment, November 2003,
p 19.

63 Policy Proposals for Amendments to the Hazardous Substances Provisions of the [HSNO]
Act, Cabinet Policy Committee paper, 11 October 2004, p 6.

64 ERMA’s website register of EELs and TELs, 15 April 2005,
http://www.ermanz.govt.nz/hs/hs-comp-eels.asp.
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Limits to the Exposure Limits Approach

There are significant technical difficulties in setting exposure limits.  A study funded
by the European Commission into comparative international practice noted that:

             An agreed scientific basis for the derivation of [exposure limit] values is still
evolving, especially for ecologically-based values.  The paucity of basic data, and
absence of a well-developed theory, are major stumbling blocks limiting the more
widespread application of ecological risk assessment.65  [Emphasis added]

Concerns as to the adequacy of this approach have arisen in part due to prior estimates
of “safe” exposure having at times been found to be grossly off track in predicting the
risk to humans of environmental contamination.  There are substances for which the
rat model is not appropriate to humans (as was found to be the case with thalidomide
and more recently arsenic).  This especially applies where there are synergistic effects
that cannot be mathematically modelled, and therefore cannot be predicted.

Precaution is the core response to circumstances where serious risks are
acknowledged and there is incomplete information as to the effects that can be
expected.  HSNO makes the use of precaution in decision making optional, not
mandatory.  As ERMA notes:

             “The wording in the Act is very permissive, such that the Authority would be acting
lawfully in deciding that caution was not warranted, provided it explained why.”66

[Emphasis added]

This discretion needs to be removed to ensure that when the ability to reliably predict
effects has been exhausted, other approaches must be considered.  As this arises in a
number of contexts under HSNO, the required reform is a general one by way of the
following amendment to s7:

7.       All persons exercising functions, powers, and duties under this Act, including
but not limited to, functions, powers, and duties under sections [28A,] 29, 32,
38, 45, and 48 of this Act, shall take into account the need for caution in
managing adverse effects where there is scientific and technical uncertainty
about those effects. In particular, where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a
reason for postponing cost-effective measures to prevent environmental
degradation.

Alternatively, the above amendment should be applied to at least those sections of the
act governing the assessment of hazardous substances.

                                                
65 Risk Assessment for Contaminated Sites in Europe, Volume 1. Scientific Basis, Ferguson, C.,

Darmendrail, D., Freier, K., Jensen, B.K., Jensen, J. ,Kasamas, H., Urzelai, A. and Vegter, J.
(editors) as part of CARACAS (Concerted Action on Risk Assessment for Contaminated Sites
in the European Union), 1998, p 133.

66 Approach to Risk , ERMA, December 2002, p 3.
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There is clearly value in providing flexibility as to the timing of the setting exposure
limits, and an ability to appropriately leverage off international standards.  It also
important that the process for setting EELs be separated from the granting of
approvals.  These reforms are strongly supported.  However, changes are also
proposed that have ramifications beyond simply improving the ability to set exposure
limits.

Firstly, the Cabinet minute records approval for ERMA to have the option of setting
these standards “as guidance rather than mandatory controls”.67

This is reflected in s17(2) of the Bill which states:

(2)  Without limiting anything in subsection (1), the Authority may---
(a)  provide that all or any of the exposure limits set by it are for guidance only:
(b)  set, or provide for the setting of, exposure limits within a range of values or
according to a methodology:
(c)  set, or provide for the setting of, exposure limits by adopting international values
or international methodologies. [Emphasis added]

The discussion document on the proposed reforms issued by MFE in April 2004
contained no discussion at all of the prospect of any standard being for “guidance
only” and thus having no legal force. 68  Neither did the paper to Cabinet Policy
Committee.  Only the Cabinet minute contains this reference to a late change not
consulted upon.

There is no justification presented, and none apparent, for providing ERMA with the
discretion to set “all or any” of the exposure limits “for guidance only”.

A New Escape Clause

To understand the importance of this new escape clause, recall that the bill to amend
the RMA seeks to pass responsibility to regional councils for the cleanup of
contaminated sites and provide for local authorities to enforce HSNO.  The absence of
a legal standard set by the national regulator for the rate at which pollutants can flow
to the environment, and ultimately accumulate there, would unquestionably make
more difficult these roles.  It would be more difficult for two reasons, as follows.

1. Legal Uncertainty and Increased Costs:  To the extent that only guidance
values are set, if a local body believes the way in which a substance is being
used is resulting in too great a deposition of it in the environment, the only
way in which this can be legally checked is under RMA powers. An EEL or

                                                
67 Amendments to the Hazardous Substances Provisions of the [HSNO] Act, Cabinet Policy

Committee Minute,11 October 2004, p 4.
68 The conclusion of the discussion paper was (p. 11):

“In summary, to improve the workability of tolerable and environmental exposure limits, we
propose to:
- set exposure limits as default values but allow regional councils to set less conservative
numbers based on site-specific assessment when carrying out a resource consent application
assessment (option C) set exposure limits, but require people to develop and meet a code of
practice that demonstrates that the exposure limits should be met (option D)  separate the
exposure limits-setting process from the approval process (option E).”
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TEL would otherwise be a legal control and councils could then access the
powers of the HSNO Act.69  These powers would be additional and be more
effective in some circumstances than those available under the RMA.

RMA tests are different to those ERMA will have used to derive the EEL
guidelines. If each regional council is to be able to defend the values it puts
forward, it will need to undertake significant work to either derive or verify
these and the opportunities for inefficiency, duplication of effort, inconsistent
results, and public confusion are considerable. A council is far from immune
to legal scrutiny on the values set and even if it were in the end judged to have
acted properly, the resources required simply to defend such an action would
be considerable and a deterrent to uptake.  The regulatory impact statement
contained in the annex to the Cabinet Policy Committee paper states with
respect to the reforms that:  “The public policy objective is to improve the
efficient and effective risk management of hazardous substances … ”.  Yet
standards that are for guidance only go directly against it.

2. Perverse Incentives: A critical difference between the use of HSNO and the
RMA is that if pollution was a breach of HSNO, this can become a central
government enforcement responsibility. Section 21(2) of the Bill gives new
enforcement powers to regional councils to act as enforcement agents and it
has to be presumed that payment will be made for such services (in a similar
manner to the roughly $2 million a year budgeted for payment to local
government and others to enforce the other area covered by HSNO – new
organisms).  Thus if a regional council could enforce under HSNO, it would
have the full weight of the national regulator behind it and not have to
shoulder any cleanup bill and court costs.

Conversely of course, ERMA is far from a well financially resourced
organisation - as its tiny contingency allowances for matters such as court
challenges attests.  If ERMA is allowed discretion to set only guidance
standards, it would have a very practical financial incentive to do so if a
difficult contaminated site or class of sites was in view.  This is quite aside
from the more serious fiscal incentives the agency holding its purse strings,
MFE and its minister, could have to duck for cover with respect to certain sites
the Crown could become liable for and “dialogue” with ERMA over the
“appropriate” course of action.  Opportunities for such perverse incentives
should not be set up.  The Crown’s exposure to cleanup costs should not
forestall sound public policy.

In summary, no justification for guidance standards has been presented and none is
apparent.  At best they fail to provide a level of protection “as robust as intended by
the HSNO regime” (as MFE delicately puts it with respect to the current absence of

                                                
69 “Where a TEL or EEL has been set for a substance, it is an offence to use that substance in a

way that causes the concentration to exceed the exposure limit set for that specific
environmental medium.” Contaminated Land Management Guidelines No. 2:  Hierarchy and
Application in New Zealand of Environmental Guideline Values, Ministry for the
Environment, November 2003, p 19.
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standards).70  They also carry the potential to make more difficult and costly any work
by local government in addressing contaminated sites and to set up perverse
incentives.

The first best solution remains that conceived of in the original design of HSNO in
199271 and largely provided for in the current act:
1. ERMA sets national minimum standards;
2. Local bodies are free to set higher standards if their communities seek a higher

level of protection (as provided from under HSNO s143) they being the ultimate
risk bearers;

3. ERMA sets site specific exemptions to national minimum standards if the
receiving environment can sustainably absorb a higher level of pollution than the
national standard would allow, and the relevant local authorities support this.
(That is, such an exemption would not override a local body right to maintain or
exceed the national minimum standard.)

Only the third leg of this arrangement needs to be provided for.

Other Slippery Fish?

Identification of the issues associated with “guidance only” standards is a warning
bell to what else may lie in the proposed statutory reforms.

The difficulties with the EEL and TEL regulations that MFE details in its Cabinet
paper are essentially difficulties with the regulations established under HSNO, not the
statute.  It is the Hazardous Substances (Classes 6, 8, and 9 Controls) Regulations
2001 that provides the means to set exposure limits and one would have thought that
most of the problems, especially those around timing and use of international
precedents, could have been addressed through simply altering the regulations.

Clearly, however there was no statutory provision to allow for regulations authorsing
“guidance only” standards, and for good reason.  Similarly, the question must be
raised as to whether other provisions sought should be agreed to by Parliament.

A senior ERMA scientist has told the Sustainability Council that it is thought “only
five people in the world” understand the labyrinth of HSNO regulations (and he was
not one of them).  Thus it is very difficult to determine just what the other proposed
new statutory provisions would allow that is new relative to the existing restraints.
This needs to be spelt out by the proponents of the reform if there is to be public
confidence that aspects of these changes will not also open doors to weaker
regulation.

Prima facie, it is difficult to see the merit for example in providing for the setting of a
“range of values” for exposure limits that can not be better addressed by the above
proposed solution of site specific exemptions, as specified in more detail below.

                                                
70 Policy Proposals for Amendments to the Hazardous Substances Provisions of the [HSNO]

Act, Cabinet Policy Committee paper, 11 October 2004, p 6.
71 Hazardous Substances and New Organisms: Proposal for Law Reform, Ministry for the

Environment, October 1992.
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Similarly, the proposal to allow ERMA to “set, or provide for the setting of, exposure
limits by adopting international values or international methodologies” is so broad as
to pose no check on that used (see further discussion of this below).  Currently section
35 of the regulations requires that:

35. Methods for setting environmental exposure limit—
An environmental exposure limit must be set—
(a) by adopting a value that represents a concentration of the substance established for
control of the ecotoxic effects of the substance in an environmental medium if the
value is set—

(i) by an international scientific or regulatory body recognised by
New Zealand; or     

(ii) in a convention that New Zealand has signed or ratified; or
(b) by calculating 1 or more environmental exposure limits in accordance with this
Part.  [Emphasis added].

It is not at all clear why an amendment to the regulations to provide for a
“methodology” used by a scientific or regulatory body recognised by New Zealand
would not provide all the benefits that appear to be sought here without opening up
the possibilities of values being taken from overseas industry think tanks for example
who would undoubtedly have favoured “international values” that they would
promote.  If the argument is a wish not to also amend the regulations at this time, see
below for a suitable recommended change to the statute.

The Select Committee will need to similarly scrutinise other clauses.

Recommendations

The following amendment is made to s17(2) of the Bill:

(2)  Without limiting anything in subsection (1), the Authority may---
 (a)  provide that all or any of the exposure limits set by it are for guidance only:
(b)  set, or provide for the setting of, exposure limits within a range of values or
according to a methodology:
(ca)  set, or provide for the setting of, exposure limits by adopting values or
methodologies set by an international scientific or regulatory body recognised by New
Zealand; or international values or international methodologies.
(b) set an exposure limit for a specified site, or an area otherwise defined, that is lower
than the standard applying nationally providing the relevant local authorities have
agreed in writing to this.

(2a) Should a local authority at any time set a standard that is higher pursuant to s143
of this Act, that standard shall prevail.
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Criteria for Standards Approval

The remaining problems with s17 of the Bill relate to s17(4)(b) which sets out the
tests ERMA must apply before setting a standard.  It states:

(4)  Before setting exposure limits under this section, the Authority
must---
…
(b)  be satisfied that, against other specified exposure limits that apply to the
substance,---

(i)  the proposed exposure limit is more effective in terms of its effect on the
management, use, and risks of the substance; or

(ii)  the proposed exposure limit is more cost-effective in terms of its effect on the
management, use, and risks of the substance; or

(iii)  the proposed exposure limit is more likely to achieve its purpose;

Each of the three optional tests – for satisfying any one is enough – is poorly defined
and only a partial consideration (though one that should be taken into account).
Reviewing each in turn:

(i) The first relies on the term “effective” but note that a pass could be achieved
by it being effective in raising the risk of the substance just as mush as
lowering it – such is the openness of the framing.  It is thus not a meaningful
test.

(ii) The second relies on the standard being “cost-effective” but is completely
open as to whom it is cost effective for – manufacturers, users, ERMA, or
society as a whole.  Without further definition, it is not a meaningful test.

(iii) Option 3 relies on an apparently undefined “purpose” of the standard.

In each case there is no effective accountability for the standards set - a broader theme
the Sustainability Council has detailed on a number of occasions.72

Clause 4 of HSNO sets a clear purpose for the act.

"The purpose of this act is to protect the environment and health and safety of people
and communities by preventing or managing the adverse effects of hazardous
substances and new organisms."

We submit that the only test of interest is one that measures the expected performance
of the standard against this overall purpose.  One or more of the implementation
issues identified in the proposed reforms may well be a crucial factor but it needs to
be weighed against the overall purpose of the act and ERMA must be able to justify it
in these terms.

                                                
72 See in particular the Council’s submission to ERMA with respect to proposed revisions to the

ERMA decision-making Methodology.
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Recommendation

The following changes should be made to clause 17(4)(b)

(4)  Before setting exposure limits under this section, the Authority
must---
…
(b)  be satisfied that, against other specified exposure limits that apply to the
substance, the proposed exposure limit is that most likely to best satisfy the purpose
of the Act.

(i)  the proposed exposure limit is more effective in terms of its effect on the
management, use, and risks of the substance; or

(ii)  the proposed exposure limit is more cost-effective in terms of its effect on the
management, use, and risks of the substance; or

(iii)  the proposed exposure limit is more likely to achieve its purpose;

If the above recommendation is accepted, then a parallel change should be made to
the existing HSNO s77A that uses the same wording.
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6. Who Writes the Cheque?
The absence of a sound liability framework for historic pollution is only one side of
the problem.  The bill also fails to adequately provide for the future.  

The 1988 MFE strategy document noted that:

If a Bhopal incident was to occur in New Zealand the industry at fault would not be
liable to meet any of the costs for damages.  Consequently, it may be argued that
there is no incentive to manage pollution and hazardous substances extra cautiously. 73

How different are things seventeen years later?  In many important respects, they are
little or no better.  (The Sustainability Council’s initial submission fully backgrounds
this question should further detail be sought.)

Liability issues surrounding hazardous substances can be subdivided into three types
of claims:
• Economic Loss - including property damage or financial losses.
• Damage to Human Health
• Environmental Damage

The following is a brief summary of the current statutory gaps:

• Economic Loss:  There is no effective liability regime for economic loss.
- HSNO contains no liability provisions for financial harm to third parties.  Civil

actions can be taken under common law but, as noted in Government statements,
this law is ill-suited and inappropriate.

- Further, there is no requirement for a party making use of hazardous substances to
provide assurance that it can meet a level of claims that might reasonably be
expected to result from an accident, let alone unexpected effects.

• Human Health: There is no direct financial incentive to take into account
potential impacts on human health.  The Accident Compensation Corporation
(ACC) provides compensation for a range of classes of personal injuries and once
an ACC claim is accepted, any parties responsible for causing harm face no threat
of legal action to recover the costs involved.  Claims not accepted by ACC, of
which there are many instances with respect to hazardous substances, may be
pursued only under ill-suited common law.

• Environmental Damage: Liability for environmental damage is in principle well
covered (under the RMA) but the effectiveness of these provisions relies crucially
on the quality of bonding arrangements and consent descriptions. The current
arrangements for ensuring those undertaking activities are financially fit need to
be significantly improved.

                                                
73 Environmental harm is now covered by the RMA.  Source: Pollution and Hazardous

Substances Management, Final report of the Inter-agency Co-ordination Committee, Ministry
for the Environment, November 1988, p 92.
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The following concepts are key to understanding liability under HSNO:

1. No liability ever arises so long as the user of a hazardous substance abides by
controls ERMA sets.  The entire framework is about process, not outcomes.

2. HSNO thus presumes perfect foresight.  If the controls do not allow for risks that
later show up, there is no comeback.  The inadequacy of this approach has been
well demonstrated by previous failures internationally to adequately predict the
scope and scale of adverse affects hazardous substances can produce – effects that
were previously not considered or were formally discounted during approval
hearings.74  Examples of latent effects that have recently received attention in
New Zealand are the impact of asbestos on workers using the material, pesticide
contamination of suburban properties that were previously market gardens, and
the effects of dioxin on workers in plants manufacturing organochlorines.

3. Even if such a conceptual approach were thought credible, there remains the
question of who would be the residual risk-bearer.  That is, should those who
cause any harm that may result still be liable?  Or would the regulator explicitly
take on the liability as a Crown commitment?  This question is not addressed by
HSNO and thus it is victims who tend to bear the costs.  For MFE has repeatedly
indicated that common law actions are often “inappropriate” and generally
“unsuitable”.75

4. Even at the point HSNO controls are breached, there is no strict liability for the
payment of damages for harm caused – be it economic, environmental or to
human health.  The strict liability provisions are focused on the agent who erred,
not the party harmed.

Advantages of “Polluter Pays” Model

Strict HSNO controls are thus a necessary but not sufficient mechanism.  Also
required is the establishment of a framework that makes the polluter liable for harm
caused irrespective of whether it was abiding by ERMA controls.

The upgrade available from reform that makes the polluter more fully accountable is
that financial incentives act to:

                                                
74 See: The Precautionary Principle in the 20th Century, European Environment Agency, March

2002, Our Stolen Future, Theo Colborn, Dianne Dumanoski, and John Peterson Myers,
Penguin Books, 1996 and Key Lessons from the Long History of Science and Technology:
Knowns and Unknowns, Breakthroughs and Cautions, Parliamentary Commissioner for the
Environment, March 2001.

75 “There are considerable drawbacks of cost, timeliness of resolution, and problems of standing
which often make common law actions inappropriate.  In addition problems of standing for
parties to take an action, and the requirements for damage to have been reasonably foreseeable
at the time it occurred, will often make common law actions inappropriate.  While in theory
various common law remedies are available, the common law is an unsuitable remedy for the
majority of cases involving the clean-up of contaminated sites.” Discussion document on
proposals for law reform relating to contaminated sites, Ministry for the Environment, 1995,
Appendix 6.
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1. Improve the level of care taken: operators with something to lose will tend to not
simply relax when they have met what the controls require;

2. Give “correct” economic signals for optimal level of investment.

Unless firms face the full marginal social costs of their activities, they will have the
incentive to over-expand those activities at the cost of the wider economy.  Hazardous
substances are then likely to be used more often than is optimal for the economic
welfare of New Zealand.

Hazardous substances will in general be just one means to a particular outcome that is
being sought.  Whether the objective is pest control, hygiene or medical intervention,
such substances will be one means to the end.  Claims for damages resulting from use
of hazardous substances form part of the full cost of selecting a technology or
substance to meet a particular objective.  To the extent the full costs of the activity are
not internalised, production routes making use of these are being subsidised.  They are
being given an undue advantage over other potential solutions.

A February 2002 cabinet paper that advised Government on the framing of the
liability sections of the New Organisms and Other Matters Bill advanced the
argument that:

“Imposing the more stringent standard of strict (or absolute) liability may deter
activities that are socially beneficial and, consequently, stifle innovation and
economic growth contrary to government policy.” 76

This argument relies on a distorted definition of what is “socially beneficial”.  If an
economic activity can not itself sustain the full costs which it imposes on society, then
it should not be undertaken as there is no net benefit to be obtained in this case.
Obviously, if there are benefits as well as costs that are external to the firm, such that
overall its activity is socially beneficial, there may be individual cases that merit
individual subsidy.  However, there should not be a blanket subsidy in this respect.
Blanket subsidies, via potential relief of firms from full liability for the costs their
activities impose on society, is not supported by reference to any established
principles.  A subsidy arrangement is inconsistent with New Zealand’s international
commitments under the Rio Declaration, and with the standard minimum
requirements for economic efficiency in the dynamic as well as the allocative sense.77

                                                
76 Government Response to the Royal Commission on Genetic Modification: Legislative

changes for New Organisms – Paper 5: Liability Issues for GM, Cabinet paper, February
2003, p4.

77 That is, a general subsidy would subvert the efficient choice of investment projects by private
agents, because the profitability of the process making use of a hazardous substance would be
artificially raised relative to the returns available from normal competitive activities; and it
would subvert the efficient allocation of society’s scarce resources by diverting them from
more socially-profitable activities into the subsidised activity.
This is not to say that Government should never subsidise an activity that is unprofitable in
order to allow it to proceed.  The argument is simply that if Government wishes to pursue a
particular policy of industry assistance, the assistance should be transparent by way of explicit
subsidy and Government should be fully accountable for the decision.
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MFE notes that:

Eventually clean-up costs will, in some way, fall back on the public, whether it be
through rates, taxes, product prices, or company profits.  The task is to find the best
means to fund those costs.78

Industry representatives correctly point out that if they are made fully financially
accountable, then prices for products derived from hazardous substances will need to
rise.  What is being sought through this is an overall gain for society.  This will arise
to the extent that the discipline of full financial accountability leads to better decisions
when making and using substances, and thus reduces total damage caused.  The extra
costs falling on users are then more than offset by reduced costs to taxpayers and
ratepayers.  Society as a whole makes a gain and the polluter pays, rather than
innocent parties.

Absence of Liability Reform Proposals Inexplicable

The complete absence of discussion of liability issues in the 2003 “strategy”
document is particularly surprising.79  While the document was pitched as a stocktake
on the workability of HSNO, it was in essence a review of the overall package and the
basis for bill.  The absence of consideration of liability issues was all the more
surprising given that HSNO also regulates new organisms and the issue of liability
resulting from the use of these had been closely studied earlier that year.  Further, in
the Cabinet paper that ultimately recommended very limited but still positive moves
in respect of liability for damage from the use of new organisms, officials noted:

If these options are adopted, longer-term consideration could be given to whether they
should also be implemented in other related legislation such as the Biosecurity, Food and
Medicine Acts, or extended to hazardous substances.80  [Emphasis added]

If there was a need to improve the new organisms side of the act such that there is
some liability for harm caused to third parties,81 where is the explanation for why at
least a parallel reform in this direction is not required for hazardous substances?

That MFE has not brought forward provisions for liability along with the other
proposed reforms cannot be adequately described as an oversight.82 It is symptomatic
of deeper problems, including a lack of appreciation of the importance of financial
accountability in fostering good decision-making by developers and users.

                                                
78 Discussion document on proposals for law reform relating to contaminated sites, Ministry for

the Environment, 1995, Foreword.
79 Strategy for Improving the Workability of Hazardous Substances Provisions of the Hazardous

Substances and New Organisms Act, Ministry for the Environment, June 2003.
80 Government Response to the Royal Commission on Genetic Modification: Legislative changes

for New Organisms – Paper 5: Liability Issues for GM, February 2003, para 36.
81 The damages payable are capped at a value that claims could readily exceed.  Further, the

wide scope and form of defences available suggests the operator is at very least likely to have
any amount payable reduced, thus leaving a deficit to be picked up by the injured party.

82 The Sustainability Council provided both a full response on this issue to the discussion paper
and produced a detailed research report.
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Strict Liability Required

The required remedy is that developers and users be made strictly liable under HSNO
for economic loss caused to third parties or environmental damage as a result of use
of hazardous substances.  Such liability should not be limited by the fact that
regulatory approvals may have been given. 83  At a minimum, a strict liability standard
should also be set for damage to human health not covered by ACC.

The following recommendations provide provisional text for such reform and are
based very closely on that already contained in HSNO as it applies to new organisms.
The key difference is that a party is strictly liable for harm caused irrespective of
whether a breach of the act also occurred.84

Recommendations

Pecuniary penalty order  [from 124B]

(1)The enforcement agency may apply to the Court for an order that a person pay to
the Crown a pecuniary penalty under this Act.

(2) The Court may make the order if it is satisfied that the person—
(a) developed, imported, or used a hazardous substance in breach of this Act; or
(b) possessed or disposed of any hazardous substance imported, manufactured,
developed, or used in breach of this Act; or
(c) failed to comply with any controls relating to a hazardous substance —
(i) imposed by any approval granted under this Act; or
(ii) specified in regulations made under this Act.

(3)The Court must not make the order if the person satisfies the Court that the person
did not know, and could not reasonably have known, of the breach.

(4) The relevant provisions of Sections 124C and 124D apply to this section.

Civil liability ..[from 124G]

(1) A person is liable in damages for any loss or damage, including damage to the
environment or to human health, caused by any act or omission of the person while—
(a) developing, manufacturing, importing, or using a hazardous substance;
(b) possessing or disposing of any hazardous substance imported, manufactured,
developed, or used; or
                                                
83 See Who Bears the Risk , Chen Palmer & Partners and Simon Terry Associates, October 2001,

p95 for further discussion.
84 The suggested text attempt to link up some of the other relevant sections of the act that would

need to be tied in but such fine tuning seems more a part of a subsequent stage.  Note also that
the defences against liability have been reframed to considerations for mitigation of the extent
of liability.
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(c) failing to comply with any controls relating to a hazardous substance
(i) imposed by any approval granted under this Act; or
(ii) specified in any regulations made under this Act.

(2) A person is liable under subsection (1) whether or not—
(a) the person intended the act, omission, or breach; or
(b) the person was taking reasonable care when the act, omission, or breach occurred.

(3) To avoid doubt, proceedings under this section are in addition to, and not in
substitution for, any other cause of action.

(4) When considering the extent of the liability, the following may be taken into
consideration:
(a) the action or inaction resulting in the damage was necessary for the purpose of—
(i) saving or protecting life or health; or
(ii) preventing serious damage to property; or
(iii) avoiding an actual or likely adverse effect on the environment; and
(iv) the conduct of the defendant was reasonable in the circumstances; and the
defendant took steps that were reasonable in all the circumstances to mitigate or
remedy the effects of the breach after it occurred;
(b) that the action or inaction resulting in the damage was due to an event beyond the
control of the defendant (including natural disaster, mechanical failure, or sabotage)
and the defendant took steps that were reasonable in all the circumstances to mitigate
or remedy the effects of the breach after the event occurred.
(c) The willingness of other parties to make up any shortfall in compensation to
innocent parties who have suffered loss.

Can They Pay?

Financial Assurance Requirements (FARs) are regulations designed to ensure funds
are available for compensation and cleanup in a required form, and to a required level,
before approval for an activity is granted.

In absence of effective restrictions, firms have a clear incentive to evade the intent of
strict liability, by undercapitalising relative to their liability obligations.  There are
two basic forms of FARs to counter this: self-insurance and third party cover.

Third party financial cover may be fulfilled by way of traditional insurance or other
risk transfer mechanisms.  Different hazardous substances and their use will carry
varying levels of risk and different financial cover packages will be appropriate.85

Along with new HSNO provisions to introduce strict liability for economic loss,
requirements for settings FARs for economic loss should also be defined in HSNO
and applied by ERMA as a condition of gaining an approval or permit at least.
                                                
85 For a more detailed discussion of FARs and options for structuring these, see Insurability,

Financial Fitness and GM Organisms,  Sustainability Council, September 2003.
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If ERMA is to administer FARs for economic loss, then it would be efficient if
ERMA also set those for environmental damage,86 and for harm to human health with
respect to the substances covered by HSNO.  For serious risks that could ultimately
lead to calls on taxpayer funds if the FARs are inadequate, advice from Treasury
would guide the form and level of assurances required.

If the approval holder is ultimately liable for damage claims arising directly from a
particular substance and proposed programme, it will only make arrangements to
license, franchise or otherwise distribute its commercial product to other parties under
conditions that take account of its ultimate liability.  There will be strong commercial
incentives to ensure that any agent with which it contracts exercises due care, and also
that such franchised users of the technology accept liability conditions consistent with
their role in the distribution chain.

Further, any insurer (and reinsurer) standing behind the applicant will have incentives
to maintain supervision over these subcontracting arrangements in order to protect
their position.  Thus this model quite naturally generates the appropriate cascade of
contract and accountability arrangements without ERMA needing to interfere with or
track each of these dealings.

Individual accountability is precisely the model followed for the new organisms side
of HSNO.  There, the applicant is the one accountable and the applicant needs to
make any downstream arrangements required.  With respect to hazardous substances
however, approvals relate to the generic substance, not the applicant.  This is a
general flaw in the framing of the Act but at least with respect to FARs, the statute
could be brought back into line with a focus on the applicant.

MFE appears to be proposing the opposite however.  In a letter to the Sustainability
Council, Environment Minister Marian Hobbs states that:

“You propose regulation to ensure parties are able to meet foreseeable risks.  …  A
bond can be required through the RMA and can be set for hazardous facilities.  This
recognises that the risks posed are frequently associated with the individual business,
its management and its location rather than with an individual hazardous
substance.”87

Regional councils however are not bonding to nearly the extent that would be
required to make this approach effective due to hurdles such as simply the legal costs
that are involved.  Councils need to retain the right to top up an inadequate bond, as
they are the ultimate risk bearer, but ERMA is far better placed as a central regulator
to understand the scope of potential effects and the scale of FARs required as a result.
Further, if ERMA undertakes such an analysis as a part of its approval process, it is
better equipped to judge the controls required as a condition of approval.

                                                
86 While RMA s108A already affords broad grounds for requiring bonds of applicants seeking

consents and setting conditions around these.  There are, however, a number of limitations on
the effectiveness of these powers in practice.  In particular, it should not be presumed that
councils will be equipped to make assessments that would lead to appropriate bond conditions
being applied in all cases.

87 Letter from Marian Hobbs to Sustainability Council, 30 November, 2004.
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While it appears that ERMA already has the power to set bonds and FARs more
generally under current legislation, surprisingly, ERMA has not given this question
any significant consideration and sees such a measure as being of “dubious
justification”, as noted in the following response to questions from the Sustainability
Council:

Although the matter of bonding has been discussed at Agency level, no formal
propositions on this matter have been put to the Authority and (given all of the other
things that are going on) it is not high on the priority list. I would not expect the
matter of bonds to be progressed any further during my time as CE. For things to
happen differently there would have to be a direction from the Authority indicating
enhanced priority.

I think our feeling is that it should be technically possible to set bonds under HSNO,
and the amendments proposed at present will not alter this - in any direction.
However, if and when we get to the point of bringing policy proposals to the
Authority, we will as a precursor look more substantively at the legal position. It is
possible that a more substantive legal analysis will draw more negative conclusions.
…
No significant consideration has been given to bonding for hazardous substance
import or manufacture, and the feeling in the Agency is that this would be both
difficult and of dubious justification.  The point to make is that the applicant may not
be the only importer i.e. an approval can be used by anyone.  Special systems would
have to be set up to make bonding work.88

As ERMA indicates above, if the group standards approach proposed in the bill
proceeds, this moves the regulatory regime away from a model where individual
applicants are accountable to one in which generic approvals are made.  Thus a
separate system of permitting would need to be established, at least for those
substances that are understood to have the potential to generate significant damage.

Recommendations

1. ERMA be requested to propose a system for ensuring that a user of a substance
has met appropriate FAR tests before that use becomes legal.

2. HSNO be amended so that appropriate methods for setting FARs can be
established through regulations set under HSNO.  The amendment would specify
procedures for evaluating the forms of FARs that could be used for particular
substances, the period the FAR arrangement would operate, and the appropriate
level of cover to be sought.

                                                
88 Letter from ERMA CEO Bas Walker to the Sustainability Council, 11 April 05.


