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Skin Deep 
 

A Nanoscale Effort on Cosmetics Regulation 
 

 

Regulatory credibility on nanotechnologies is at ankle level with the 
regulators’ decision not to enforce the only nano-specific requirement on its 
books. 

• Four years after a single regulation was introduced requiring the cosmetics 
industry to notify the use of some nanoscale ingredients in cosmetics and 
personal care products, New Zealand regulators have yet to develop a 
compliance plan.  

• ERMA’s reminders to cosmetic companies of their reporting duties have 
yielded just four notifications in four years. Based on estimates of nanoscale 
ingredients use in cosmetic and personal products and the Council’s earlier 
research, it appears compliance with the law remains at a low level. 

• Meanwhile the Ministry of Health and ERMA have no plans to follow up on 
cosmetic products identified by the Sustainability Council in June last year as 
likely to contain nanoscale ingredients requiring notification.1 This includes 
products that contain fullerenes, a type of nanomaterial that has generated 
some concern internationally as to its safety. 

• Instead the regulators intend to pursue indefinitely an awareness-raising 
strategy to remind the cosmetics industry of requirements that it has had years 
to familiarise itself with. Regulatory compliance activities have been relegated 
to a distant  “Stage Three”.  

• The Minister for the Environment has described the reporting requirement as a 
“precautionary approach […] due to the potential risk from nanomaterials in 
cosmetic products”2. There is no precautionary dividend to show for it 
however as the requirement is simply not working. 

• There is little transparency around the use of nano in cosmetic products, and 
the notifications themselves do not become public documents that would 
allow New Zealanders to make informed choices.  Instead, the public must go 
through the process of filing an Official Information Act request, with no 
certainty as to the outcome. Thus far, ERMA has fully withheld one 
notification and released another. 

• Regulators’ treatment of the notification requirement reflects nano’s effective 
‘orphan status’ in law. Yet of far greater importance is the need to introduce 

                                                

1 Personal Communication, Ministry of Health, October 27 2010. 
2 Minister for the Environment, Dr Nick Smith. Letter to the Sustainability Council, October 7 2009. 
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regulatory risk assessment and labelling of cosmetic products that contain 
nanoscale ingredients.  

• New Zealand cosmetics regulation, to the extent that it exists, is heavily reliant 
on self-regulation.  It lags behind Europe and Australian counterparts on the 
issues of consumer protection and right to know. 

• In the latest review of cosmetic standards, ERMA has tinkered with 
definitions but otherwise left nanomaterials unregulated. A new round of 
revisions of the standard is beginning now, and this must move to introduce 
regulatory protections for New Zealanders from high exposure products. 
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Months on, no action from regulators 
Cosmetics and personal care products are one of the principle sources of human 
exposure to novel, manufactured nanoparticles at present.  

Seven months ago, the Sustainability Council released a report describing the lack of 
regulatory risk assessment and labelling for the use of nanoscale ingredients in 
cosmetic and personal care products. It also identified that the scant regulatory 
requirement for manufacturers and importers to notify ERMA if using certain 
nanoscale cosmetic ingredients was being largely ignored by the industry and not 
enforced by the regulator. By way of illustration, the Council identified a number of 
products containing nanoscale ingredients that appeared not to have been in 
compliance as no notifications had been filed with ERMA.3 

This update reports on the regulatory response to those findings and on developments 
in the regulation of nanoscale cosmetic ingredients. 

1. Nano cosmetic products continue to go unnotified 

After four years, just two companies have filed notifications since the requirement for 
use of nanoscale ingredients was set (these both occurring immediately after the 
Council’s report was released). While the HSNO notification requirement excludes 
the two nanoscale ingredients thought to be most commonly used - titanium dioxide 
and zinc oxide - a number of other nanoscale ingredients are known or thought to be 
used in products commercially available in New Zealand. 

Despite what is likely to be considerable lack of compliance, Ministry of Health and 
ERMA have decided to continue with “awareness raising” efforts to remind the 
industry of the obligation to notify. To that end, the Ministry of Health and ERMA are 
planning to issue a joint communiqué to be distributed through the primary cosmetics 
and personal care products association in New Zealand – the Cosmetics Toiletry and 
Fragrance Association (CTFA).   

Regulatory compliance activity – even a simple letter to non-complying companies – 
has been deferred to an unspecified future time. 

The regulators also have no plans to follow up on specific cosmetic products 
identified by the Sustainability Council as likely containing nanoscale ingredients 
requiring notification seven months ago.4 This includes products containing fullerenes 
that are considered to be of particular concern and which members of the main 
cosmetics industry association in Europe have pledged not to use. Three high end 
products containing fullerenes are still available in New Zealand stores.  

The reporting requirement has been in place since 2006. It stretches belief that 
importers and manufacturers are not aware of such requirements. Awareness raising 
efforts thus far – including a reminder by the CTFA to members of their duty to notify 
in June; and earlier efforts by ERMA – appear to have had little success. 

                                                

3 The Invisible Revolution. Nanotech commercialisation racing ahead of safety regulation, available at: 
http://www.sustainabilitynz.org/docs/TheInvisibleRevolutionJune2010.pdf 
4 Personal Communication, Ministry of Health, October 27 2010. 
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With the exception of two companies, the industry appears to regard the notification 
requirement as optional. This was indicated by the executive director of the CTFA, 
who has said there have been so few notifications because there is "no hard evidence 
of risks in nano materials ... at this point".5  

This response indicates how little credibility the regime has with industry. 
Notification is not discretionary. It is required by law, independent of whether the 
industry considers the ingredients it is using are safe. 

Concealers: lack of transparency regarding use of nanomaterials 

At present, there is no requirement to label for the use of nanoscale cosmetic 
ingredients and New Zealand industry. In the absence of labelling requirements, the 
statutory requirement to notify could be an interim source of information for 
consumers.6  

Yet members of the public who wish to know which cosmetic products contain 
nanomaterials will find little assistance coming from the regulator. Indeed ERMA is 
aiding the lack of transparency that surrounds the use of nanoscale ingredients in 
cosmetic products by requiring members of the public to file requests under the 
Official Information Act in order to access notifications.  Even then, ERMA can 
decide to withhold all the information to protect companies that claim their use of 
nanoscale ingredients is commercially sensitive or constitutes a trade secret – as was 
the case with one of the two notifications (see box below). 

 
Notifications released under the Official Information Act 

As of January 2011, just two companies have filed notifications. The Sustainability 
Council requested these under the Official Information Act.   

The first of these reportedly covers two products, however no details are available as 
ERMA decided to withhold the notification in full. The Sustainability Council has 
recently lodged a complaint with the Ombudsmen’s Office concerning ERMA’s 
decision, which is now under investigation. 

The second was released by ERMA and covers several products in the “Nimue” range 
manufactured by South African company, Global Beauty. According to the 
notification, nanoemulsions and nano-lipobelles are used in certain products. The 
company describes the nanotech component as based on “liposomes” and states that 
these “dissolve in the lipid matrix of the stratum corneum and release their actives 
there. No further penetration occurs thus there is no danger of products penetrating 
lower than the epidermis”.7 

                                                
5 Garth Wylie, reported in Davison I, “Small wonders: a blessing or a curse”, New Zealand Herald, 
June 19 2010. 
6 Under the reporting requirement, manufacturers and importers that use nanoscale ingredients in 
cosmetic products must notify ERMA, unless these are titanium dioxide and zinc oxide (commonly 
used in sunscreens) or fall outside the specified 1-100 nanometre size range. 
7 Information provided as of July 9 2010, and available on the product range website: 
www.nimueskin.com. 
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Nimue products using nanosphere emulsions are:  

Skin refirmer; Night fader plus; Pigmentation spot cream; Corrective serum; 
Superhydrating serum; Multi rejuvenating serum; and Derma repair.8 

The nano-lipobelles reportedly encapsulate vitamin A, C and E complex and are 
used in the following Nimue products: 

New moisturiser plus and New purifier 

ERMA also received an enquiry from CNS Cosmetics about the use of nanoscale gold 
in a nano-gold colloidal solution.9 

 
In September, the Sustainability Council wrote to ERMA concerning its policy to 
treat all notifications as confidential. The Council suggested that some information be 
made public as a matter of course, and for other types of information – such as 
ingredient concentrations –release could be discretionary. ERMA has yet to respond.  

Recently, however, the ERMA Committee hearing on the revision of cosmetics 
regulations recently accepted that the level of notification and the difficulty for the 
public of finding out whether products contain nanomaterials were of concern. It has 
directed ERMA to develop a paper outlining possibilities for increasing notifications 
and whether the information should be publicly available.10 The agency is planning to 
respond in April.11 

 

2. Nanoscale cosmetic ingredients to remain effectively 
unregulated 

Shadow: New Zealand well behind Europe in consumer protection 

It is official policy that New Zealand is guided by Europe in the regulation of 
cosmetics.12 Last year, the European Union introduced new law for nanoscale 
cosmetic ingredients that, while wanting in some aspects, moves towards the type of 
regulatory scrutiny that new technologies and novel ingredients require. These 
include: the duty to label nanomaterials; a public register of products containing 
nanomaterials; and discretionary regulatory risk assessment of nanoscale ingredients 
around which there is concern.13 

                                                                                                                                      
8 Notification filed by Global Beauty Limited, and released under the Official Information Act. 
9 Application for Advice on the Status of a Substance, filed by CNS Solutions and obtained under the 
Official Information Act. 
10 Environmental Risk Management Authority, Summary of decision regarding amendments to the 
Cosmetic Products Group Standard, October 29 2010. 
11 Personal communication, ERMA February 16 2011. 
12 See, for example, ERMA, Consideration Paper – Amendment of the Cosmetic Products Group 
Standard, August 13 2010, p. 1. 
13 The European Union Directive on is yet to come into force. The directive excludes nanoscale 
titanium dioxide and zinc oxide from labeling requirement. 
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ERMA has just released revised regulations for cosmetic products triggered by the 
new European Union legislation.14 Yet despite ostensibly following Europe, the new 
Group Standard is a shadow of European Union regulatory requirements for cosmetic 
products. The new regulations simply adopts the new European Union definition of 
nanoparticle, but has not moved to introduce labelling, public registers or regulatory 
risk assessment. 

ERMA has stated that more time is needed to consider how to incorporate European 
Union requirements for nanoscale cosmetic ingredients into New Zealand law. This 
has been deferred until the next review of the Cosmetic Products Group Standard in 
2011, but there is no guarantee that the regulator will seek to incorporate European 
requirements around labeling, a public register or even the rather limp European 
provision for discretionary risk assessment of nanomaterials ‘of concern’. It is 
possible that ERMA’s legal interpretation will be that such requirements would be 
ultra vires the HSNO Act. 

Blush: NZ industry lags European and Australian counterparts 

Just as the New Zealand government is lagging behind Europe in providing regulatory 
protections around nanoscale cosmetic ingredients, so too the New Zealand cosmetics 
industry is well behind counterparts in other countries, including Australia.  

Earlier this year, the primary Australian Cosmetics industry association, ACCORD, 
announced its support for the labelling of nanoscale ingredients as required under 
European Union law.15 The principle of the public’s right to know was, according to 
the association, the main reason for supporting labeling, as this would “provide 
Australian consumers with the information they need to make informed choices”16 

Labelling is just one component of the type of regulatory regime required to give 
proper regulatory scrutiny and consumer protection. The EU labeling regime allows 
the most widely used nanoscale cosmetic ingredient - nanoscale titanium dioxide and 
zinc oxide – to go unlabelled. Nevertheless, the ACCORD position marks progress in 
Australia that the New Zealand industry should be guided by. 

Cosmetic products in New Zealand are lightly regulated, allowing the industry to 
largely self-regulate. For consumer protection and sufficient information to flow to 
the wider community about products, industry must be proactive under this model. 
Instead, the industry association appears unable to marshall its members to meet 
notification requirements, seems poorly informed (stating that it would not label 
unless Europe does, when Europe has already determined to label products containing 
nanomaterials), and has not advanced any risk assessment regime.17 

 

                                                
14 http://www.ermanz.govt.nz/hs/groupstandards/standards/cosmetics/cosmetics.html 
15 ACCORD Industry Policy Proposal: Suggested Australian Regulatory Approach for Labelling of 
Sunscreen & Cosmetic Products Containing Nanomaterials, June 10 2010. 
16 ACCORD, “Industry Consumer Information Policy Proposal:  Suggested Australian Regulatory 
Approach for Labelling of Sunscreens & Cosmetic Products Containing Nanomaterials”, ACCORD 
statement, September 6 2010. 
17 “Lobby Group Issues Cosmetic Warning”, Radio New Zealand News, June 20 2010.  


